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BRIEF FOR THE UNITED STATES OF AMERICA 


Preliminary Statement 

l‘ui Leong Lam appeals from a judgment of conviction 
entered on .lime 27. 1!)74, in the United Stales District 
Court for the Southern District of New \ork, attei trial 
before the Honorable Frederick van Pelt lit van. United 
States District Judge, sitting without a jury. 

Indictment 74 Ur. IU2. tiled on March 28, 1!>74, charged 
appellant, I'ui Leong Lam. and his brother, Pui Kan Lam, 
in two counts with violation of the federal narcotics laws. 
The tirst count charged the defendants with conspiracy to 
violate the federal narcotics laws during the period between 
January 1. 11*72. and August 22, 11*72. in violation of Title 
oj United States Code, Section S4t>. The second count 
charged appellant with aiding and abetting the d.stribu- 
,io„"'of a pound of heroin on May IS. 1!*72. in violation of 
Title 21. United State's Code. Sections 812, 841(a)(1) and 
841(b) (1) (A), and Title 18, United States Code, Section 2. 
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Trial commenced as to appellant * on May 7, 1974, and 
concluded on May it, 1974. Judge Hryan round appellant 
guilty on the first count and not guilty on the second count 
of the indictment. 

On June 27, 1974, Judge Hryan sentenced appellant to 
a term of imprisonment of eight years and six months to 
run concurrently with appellant’s ten-year sentence im¬ 
posed hv the late Judge Kosling in the United States 
District Court for the Kastern District of New York upon 
appellant’s previous conviction for violation of the federal 
narcotics laws,** and to be followed by a term of three 
voars special parole. Judge Hryan thereafter reduced appel¬ 
lant's sentence to eight years imprisonment to run con¬ 
currently with his previous sentence so that his confine¬ 
ment under both sentences would expire at the same time 
with a term of three years special parole to follow. 

Appellant is presently serving his sentences. 


* The charges against appellant’s brother, Pui Kan Lam. were 
dismissed prior to trial. 

** Appellant’s conviction in the Eastern District was affirmed 
by this Court. See Unit ed States V. Pui Kan Lam, 483 F.2d 1202 
(2d Cir. 1973', cert, denied, 415 U.S. 984 (1974). 
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Statement of Facts 
The Government's Case 
1. Introduction 

I he proof <it truil focused on tin* sole mid distribution 
o! lour pounds ol heroin, the souree ol‘ which was appel¬ 
lant and his two brothers. The evidence showed that 
during latter part of April. l'.tTi' appellant delivered the 
tour pounds of heroin to one (Juan Chow Tok, also known 
as “Woo (iai Cheek" and “Woo C.ai Shock,” ("Tok") 
who, acting on appellant’s behalf, sold the narcotics to 
one 1 ini Lok ("Lok ) for resale to an unidentified pur¬ 
chaser. 

Lok paid lok £lo,Odd for three pounds of this heroin, 
hut returned the fourth pound to Tok. Thereafter, on 
May IS, t!ti", Tok sold the pound of heroin returned by 
Lok to undercover agent Lowery Leong of the Drug 
enforcement Administration i "Agent Leong"). The sale 
to Agent Leong was arranged through a DKA informant 
named Chun Yin Chin ("Chiu"), also known as “Sandy," 
who, like Tok, testitied for the prosecution at the trial 
below. 

2. The Events Prior to May 3, 1972 

Chiu and Tok became friends after meeting in 1!(70 in 
a gambling house where Tok then worked t Tr. (>4-(56i.* 
In August lbTtt, Tok opened a sportswear factory on Canal 
Street in Manhattan, borrowing si’Odtl from his friend 
Young to finance the business i Tr. t>(i-(>7. l^l-lL’L’t. Chiu 
testified that at about this time he began buying heroin 
from Tok for his own use and continued to do so until 
the spring of 1 !>T 1 i Tr. (iT-tiSi. He stopped buying heroin 

* “Tr.” refers to the trial transcript; “Br.” to appellant’s 
brief. 
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from Tok until January 1 hut thereafter resumed doing 
so until his arrest in February 11172 (Tr. tiS-ti!)). Tok 
admitted obtuiidng heroin for Chiu from Voting to enable 
Chiu to work better for him (Tr. 125-127). 

Sometime in early 11172, appelhint. whom Tok had met 
previously, approached Tok to eolleet the #11000, which 
Tok owed Voting and which Voting then needed ill order 
to make bail (Tr. 1 I’ll-1 24 i. Tok gave appellant #1500 
(Tr. 123). 

Thereafter, on or about April 20, 1072, appellant again 
visited Tok at the latter’s factory on Canal Street and 
told him that he had six pounds of heroin available for 
sale at #5000 per pound.* Appellant asked Tok whether 
he could lind a buyer for the drugs. Tok said he would 
try (Tr. 124-128). 

Tok sought the assistance of Lok who found an un¬ 
identified buyer for the four pounds of heroin (Tr. 128- 
130). During the latter part of April, 1072, appellant, 
accompanied by his two brothers, delivered the four pounds 
of heroin to Tok on Fssex Street in Manhattan (Tr. 131- 
135). Tok testified that on the day the narcotics were 
delivered, appellant approached hint while he waited in 
his car. After a brief conversation, Tok observed appel¬ 
lant’s two brothers, one of whom was carrying a package, 
turn the corner of the street and walk toward appellant. 
Appellant and the brother carrying the package (the 
"middle brother") walked to Tok's car while appellant's 
youngest brother. I’ui Kan Lam, stood on the street some 
distance away. Appellant introduced the man to Tok as 
one of his brothers. At appellant's instruction, the middle 

* Appellant told Tok that the heroin had gotten wet aboard 
the ship in which it had been transported and therefore was not 
of good quality (Tr. 127). 





brother handed the package to Tok. Within a half hour, 
Tok delivered the package containing the four pounds of 
heroin to Lok (Tr. Ido). 

During the week between May 1 and May 10, Lok paid 
Tok $10,000 in partial payment for the four pounds of 
heroin previously delivered to Lok. Tok later turned over 
the $10,000 to appellant am" his middle brother at Tok’s 
house t Tr. 116-1S, log’). Shortly thereafter, Lok paid Tok 
an additional $.1000. lie also returned to Tok one of the 
four pounds of heroin previously delivered. Tok took this 
pound of heroin to his factory and hid it beside a stair¬ 
case i Tr. 1.11-1.17). As described infra, Tok sold this 
pound of heroin to Agent Leong on May IS for fSOOO. 

On May 2. 1972. Chiu, who was then serving as a DEA 
informant, met Tok at the Sun Sing Theater on East Broad¬ 
way. Manhattan, and asked Tok if he had any drugs for 
sale (Tr. 7.1. 1111-1411. On the following day. Tok informed 
t’hin that he had drugs available (Tr. 71-74), but that 
Chiu would have to buy a pound, not just an ounce (Tr. 
1 10-141 I. Chiu replied that he would have to tind a buyer 
for so large a quantity. Tok then called appellant who 
said the prospective buyer could inspect the heroin (Tr. 
111?i. Tok then located Chiu in Chinatown, asked him 
to bring the buyer over and arranged a meeting for tin* 
evening of May 1 t Tr. 71-7.1. 1411-144). Tok also told 
Chiu that the heroin was from the Lam brothers i Tr. 7$- 
79). 

3. The Meetings of May 3, 1972 

On May 1. 1971' Chiu, in Agent Leung's presence, tele¬ 
phoned Tok and arranged to meet that evening (Tr. 12-11, 
74-7.1). At altout 7:00 p.m.. Agent Leong and Chiu drove 
in Chiu’s car to Tok’s residence at 171 Henry Street, Man¬ 
hattan, where they met Tok (Tr. 11-16, 7.1. 144). Tok 
assured himself that Agent Leong had the necessary money 





G 


i Ti\ 18-1!*, 144-1 4.~» i ; Agent Leong and < 'hiu then waited in 
nun's car for the people with the heroin to arrive ( Tr. 
22-23). 

Sometime later, Agent Leong observed appellant and 
one of his brothers approach Tok’s ear and enter it t Tr. 
25-215. 7(5, 145). Agent Leon<» and Chin walked over and 
did likewise (Tr. 2(5, 7(5, 147 Mil. During this meeting in 
Tok's ear, which lasted between live and ten minutes, ap¬ 
pellant and Tok sat in the front seat with Tok behind the 
wheel; Agent Leung, Chiu and appellant's brother sat in 
the rear seat with Agent Leong behind Tok, thus giving 
Agent Leong a clear view of appellant (Tr. 2(5, 2!l, 34- 
37, 50-51, 146). 

Agent Leong liegnn the discussion in the car b\ imme¬ 
diately asking for heroin iTr. 27, 76, 14(51. This led to a 
conversation between Tok and appellant conducted in a 
Chinese dialect known as Swatow. which neither Chiu nor 
Agent Leong could fully understand. Tok tcstititsl that 
during this conversation he and appellant expressed their 
mutual concern that Lcong's unguarded question meant 
something was wrong l Tr. 27-2S, i7. 146-148). Tok told 
Agent lasing that they did not have the drugs. When Agent 
Leong overheard part of the conversation between Tok and 
appellant spoken in Cantonese in which the latter said 
that lie wanted the money for the heroin in advance. Agent 
Leung responded that he would not produce the money uutil 
he saw the drugs (Tr. 28-30, 77-78). Agent Leong directed 
Chiu to advise the others to get in touch with Chiu if they 
ever obtained the pound of heroin, after which Agent 
Leong and Chiu left the car (Tr. 30-33, 78, 148-149). 

After the May 3 meetings. Agent Leong went to San 
Francisco, where he was regularly assigned, and remained 
thereuntil May 18 (Tr. 11. 38). lie returned to New York 
on that day and purchased for #8,000 the pound of heroin 
which Lok had returned to Tok. 
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4. The Meeting and Purchase of May 18 

I'pon arriving in New York on .May IS, Agent l^eoug 
directed Chiu to set up another meeting with Tok who. 
three days earlier, had told Chiu that he was still inter¬ 
ested in selling a pound of heroin i Tr. 87 :10, S4-85, 154, 
157-158). Chiu did set, and he and Agent Leong drove to 
Tok's residence at 178 Henry Street that evening I Tr. 80, 
SOI. 1’nalde to line! Tok at his apartment, they then pro¬ 
ceeded part of the way to Tok's factory, hut decided to re¬ 
turn to Henry Street (Tr. 80-40, S0-S71. After waiting 
there a while, Chiu went up to Tok’s apartment alone, and 
returned to advise Agent Leung that the le n was at 
Tok’s factory, to which they then went following Tok in 
his car t Tr. 40-41, 87-88, 1881. Once there, after some 
preliminary discussion, the thm* of them ascended tin* 
stairs (Tr. 41-42. 1501. Tok removed a brown paper bag 
containing 481.0 grams ot heroin i <2.;>% pure) (Tr. 101) 
from the wall near the stairs and handed it to Chiu, who 
handed it to Agent Leung: Agent Leong. in turn, paid Tok 
jKSOOO (Tr. 48. 88-80, 150-100. 100-01) Agent Leong and 
Chin then left (Tr. 43, 80, 160). 

5. Events after the May 18 Purchase 

Of the 88.000 Leong paid him, Tok gave $5,000 to 
appellant. $2,000 to Chiu, and split the remaining $1,000 
evenly with Lok (Tr. 100101. 80). Chiu, without telling 
Agent Leong, then purchased an ounce of heroin from Tok 
for $600 (Tr. 80-00). Once again. Tok told Chiu that 
the heroin came from Lam (Tr. 90^. 

The Defense Case 

Herald Provost, an inmate at the Federal Detention 
Headquarters at West Street, testified that on May 4, 1074 
lie overheard a conversation, largely in ( hinese, among 
Tok, Chiu and another inmate named Herman Max Ruth 
in which Tok allegedly denied that he had ever dealt in 






heroin with appellant or id> youngest brother, I’ui Kan 
Lam (Tr. 191 litSi. Provost admitted that he did not speak 
Chinese (Tr. 198). 

The defendant also ottered eertain stipulated testimony 
of I>EA Agents Hubert E. Allen and John 15. FaIvey who 
had completed surveillance during the course of the in¬ 
vestigation | Tr. 204-200 |. 

ARGUMENT 
POINT I 

The evidence of appellant's guilt was over¬ 
whelming. 

Appellant claims that the evidence was insuttieient to 
establish his guilt because the testimony of the Govern¬ 
ment s witnesses was not believable. The argument is 
frivolous. 

The short and dispositive answer to the list of com¬ 
plaints (Hr. 4-10 1 about the credibility of Tok, Chiu and 
Agent Lining is that the determination of this question was 
exclusively within the province of Judge Ilryan, sitting as 
the trier of the facts, and is not subject to re-examination 
by this Court, t'liital state* \. \lc(luire. MSI F.2d 300, 
JIT. | 2d Cir. 19(17), n et. <hnie<l, 3S9 I'.S. 1053 |190S|; 
set* / niteil State* v. Mallali, l>kt. No. 74-1327 (2d (Mr., 
September 23, 1971 t. slip op. 5175 at 5IS9; T'nited States 
v. Brown. 335 l\2d 170. 172 (2.1 Cir. 1904). 






POINT II 


The indictment was not defective. 

Tin* indictment alleged a conspiracy beginning on Janu¬ 
ary 1. 1972 and continuing until August 22, 1972. Appel- 
lain claims teat the conspiracy count was defective, since 
lit- was in jail on ‘.alter charges front the end of June, 1972. 
The argument is without merit. 

It is beyond dispute that the Government need not 
prove that a conspiracy started or ended on the dates speci 
lied in the indictment. It is sullicieut if the evidence shows 
that the conspiracy existed for some time within the period 
set forth in the indictment. / nited States v. 1‘ostina, 242 
I>\2d 488, 497 i 2d Cir.>, vert. denied, 354 IMS. 922 (1957) : 
l nit at States v. Houlihan. 332 F.2d 8, 14 (2d Fir.), cert, 
denied, 379 I’.S. S2S (19(54); Arnold V. United States. 33(5 
|.’-_>d 347, 353 (9th Cir. 19(54). cert, denied, 3S0 I'.S. 982 
119(55). Furthermore, the proof need not show that the 
defendant was a member of tin* conspiracy throughout tin* 
lift- of the conspiracy or throughout the period charged in 
the indictment. 

Here the proof indisputably established that the con¬ 
spiracy existed during April and May 19i2 i.e.. within 
the period charged in the indictment, and “[tjhere was 
substantial evidence of [appellant’sJ participation in the 
conspiracy prior to his incarceration ....’’ United States 
v. Anuee'i. 310 F.2d 817. 839 (2.1 (Mr. 19(52), cert, denied. 
372 F.S. 959 ( 19(53). Assuming ari/uendo that appellant s 
incarceration in June, it is clear that this occurred well 
after the conspiracy itself had ceased active operation. 





POINT III 


Appellant was not denied his right to a speedy 
trial. 

Appellant was indicted on March L’S. 1071. some twcnt\ 
two months after tlit* events underlying this ease occurred, 
lie now claims that his right to a speedy trial was there¬ 
fore infringed There is no merit to the argument. 

Appellant does not claim that he has sulfered any prej¬ 
udice its a result of the delay and none appears from the 
mold. Appellant completely fails to demonstrate that his 
right to a speedy trial tinder the Sixth Amendment or little 
IS|hi or his Fifth Amendment right to due process was 
violated. I nited Stairs v. Marion, 101 I’.S. ;|07 i1071 l : 
I nitetf States v. Mallali, su/ira, slip op. at 5506; I nihil 
stah s \. lannelli, 1(11 l\‘Jd ISli. IS.5 ('Jd Fir.), eert. ilrniiil, 
(Oil i s. !*Stl (10721. There is nothing in the record which 
even remotely supports appellant's speculation ( Hr. at 12) 
that the delay was attributable to prosecutorial harassment 
of appellant and his brothers. I niteil States x Mullah, 
su/ira at .1506. 

Finally, since this claim was not raised below, it cannot 
be raiseil on this appeal, little 12(b)|2l. Fed. 11. (’rim. IV; 
set 1 (.(/., / nitiil States v. tlarnes, 156 F. Supp. 167. 170 
(S.n.N.Y. 1057 I. atjr,l. IMS F.2d 5110. 511I , *Jd Fir. l!»5Si. 
eert. thnieii, 11511 l ,S. 0.57 (10.50). 





CONCLUSION 


The judgment of conviction should be affirmed. 

Kospwt.fully submit toil. 


Pai l .1. (Tkiian. 

I nitetl States l ttorney for the 
Southern District of St ir )ork. 
Attorney/ for the ( nitetl States 
of America. 


I low AIM* S. SlSSMAN, 

I.AWHKNCK. S. FLU). 

l ssistant (nitetl States Attorneys. 
Of Counsel. 
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